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AGREEMENTS: 

Hooker v. Hooker  42 FLW S396 (Fla. 2017). The parties entered into a premarital agreement 
in 1989, prior to their marriage, that provided that, upon dissolution of marriage, each party 
would retain his or her premarital assets and any appreciation of those assets.  In dispute were 
two pieces of real estate.  A gift must include (1) donative intent (2) delivery or possession and 
(3) surrender of dominion and control.  Property one was the family homestead and horse farm, 
purchased by the Husband just after the marriage in his sole name and paid for with premarital 
funds but used for over 20 years as the family home.  In 1997 the Husband created a corporation, 
Hooker Hallow, and transferred the property to the corporation with the Wife signing the 
Warranty Deed.  In 1997 he sold a one-half interest in the corporation to the Raethers family for 
one million dollars with a buyout option which was exercised by the Raethers in 2010.  The 
property had been vacant land at the time of purchase and at the time of sale was worth $4.5 
million.  Upon learning that Husband did not intend to share the proceeds Wife filed for divorce.  
Court found combination of the wife signing the deed, being listed on the mortgage and her 
unfettered access to and autonomy in residing, maintain and improving the home exhibited the 
donative intent by the Husband to make the property marital.  The second property was 
purchased around the time of the parties’ tenth anniversary with the Husband’s premarital funds 
and titled solely in the Husband’s name and the Husband alone signing the mortgage.  However, 
at the time of the purchase the Husband sent the wife an anniversary card with a picture of the 
property in it.  In addition, the Wife purchased some furnishings and incidentals for the home 
with her funds.  The Wife had keys to the property and used it as her summer home after the 
purchase.  The Supreme Court agreed with the trial court’s determination that a husband made an 
interspousal gift of his real properties held in his sole name and paid for with premarital funds to 
his wife based on how the parties “treated” the properties during the marriage, notwithstanding 
title to the properties was never transferred to the wife. This opinion is a significant departure 
from well settled family law principles.   

Kallett v. Kastriner, 42 Fla. L. Weekly D1877 (Fla. 2nd DCA 2017)  The parties agreed to a 
modification of alimony in 2008 with an agreement that stated “The Former Husband shall seek 
no further reduction of his alimony obligation before December 31, 2010, and the former 
Husband shall not be entitled to any further reduction of his alimony obligation prior to 
December 31, 2010.  The Former Husband may seek downward modification of his alimony 
obligation only if he is involuntarily unemployed.”  In 2014 Husband moved for second 
downward modification.  Trial Court erred in granting summary judgment to Wife applying a 
strict construction principle to the prior agreement and finding Husband was barred from seeking 
further modification unless involuntarily unemployed.  The language of the paragraph was 
ambiguous as it could mean that the involuntary unemployment could not be used for reason to 
modify alimony prior to December 31, 2010 and not barring all future modifications unless there 
was involuntary unemployment.  Reversed and remanded.  

Whissell v. Whissell, 42 Fla.L.Weekly D1533 (Fla. 4th DCA 2017).  Parties had a Premarital 
Agreement that provided for a waiver of alimony but provided that, in the case of divorce, 
Husband’s companies would pay the Wife a gross salary of $6,000 per month for twenty-four 
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months from date of entry of final judgment.  The court erred in finding that it was the intent of 
the parties to award durational alimony by providing the salary payments.  Valid prenuptial 
agreements regarding support are contracts and are to be construed in order to give effect of the 
intent of the parties.  In the instant case, the contract clearly provided for salary which is 
enforceable under the law of employment contracts, not alimony which would be enforceable by 
contempt.  Reversed and remanded.  
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ALIMONY: 

Berger v. Berger, 201 So. 3d 819 (Fla. 4th DCA 2016).  Court failed to make findings rebutting 
the presumption of permanent period alimony in the case of an 18 year marriage.  Permanent 
alimony was appropriate in this case where wife had not worked outside the home for over 20 
years and the Husband was a physician.  Reversed. 

Carter v. Carter, 204 So. 3d 989 (Fla. 1st  DCA 2016).  Trial Courts order for alimony 
arrearage was not supported by competent substantial evidence and there are no findings to 
support the award amount.  Both parties acknowledged error in the calculations but for different 
reasons.  Reversed and remanded for order consistent with the evidence and with findings to 
support the award. 

Clemens v. Clemens, 200 So. 3d 237 (Fla. 5th DCA 2016).  This was a long term marriage of 29 
years with no children.  Wife worked in family business without pay since 2006.  At time of 
dissolution Husband had income of $1,250 plus his pension of $2,833 and Wife was unemployed 
but received $1,009 as her share of the pension.  Court denied permanent alimony based on 
Wife’s lack of need but this was based not on lifestyle during the marriage but rather her renting 
one room from friend.  Reversed for award of permanent alimony based upon circumstances at 
time of remand. 

Conlin v. Conlin, 42 Fla.L.Weekly D501 (Fla. 2d DCA 2017) 2D16-1442.  Trial Court erred in 
basing Husband’s ability to pay alimony on his gross annual income rather than his net income.  
Reversed and remanded to determine alimony based on Husband’s ability to pay using his net 
income. 

David v. David, 42 Fla.L.Weekly D1441 (Fla. 1st DCA June 2017).  Trial Court erred in not 
making necessary findings required in 61.08(2) in denying Wife permanent alimony in long term 
marriage.  Further Court failed to make requisite findings with respect to the imputation of 
income to the Wife.  Reversed and remanded for further proceedings. 

Dottaviano v. Dottaviano, 42 Fla.L.Weekly D1289 (Fla. 5th DCA 2017).  Trial Court erred in 
not including all of the Wife’s monthly expenses when calculating her need when allowing 
similar expenses for the Husband when calculating his ability to pay without any explanation for 
the exclusion. Reversed. 

Duke v. Duke, 42 Fla.L.Weekly D372 (Fla. 5th DCA 2017) 5D16-120.  Trial court erred in 
failing to impute income to the Wife for her one-half share of Husband’s retirement account 
($600,000) provided to her as part of ED.  Reversed and remanded to determine her need.  This 
was error on the face of the judgement allowing reversal without transcript. 

Gardiner v. Gardiner, 207 So. 3d 987 (Fla. 2nd DCA 2016).  Award of marital home entirely 
to Wife as lump sum alimony reversed where no specific findings to support award as either 
lump sum alimony or unequal distribution of marital assets. 
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Hanson v. Hansom, 42 Fla.L.Weekly D977 (Fla. 2nd DCA 2017) 2D16-1463.  Trial Court erred 
in basing Husband’s ability to pay alimony on his gross annual income rather than his net 
income.  Issues raised as to the Wife’s needs which were similar to Husband’s and which 
included premium for survivor benefits coverage were affirmed.  Reversed and remanded to 
determine alimony based on Husband’s ability to pay using his net income. 

Harris v. Harris, 205 So. 3d 873 (Fla. 5th DCA 2016).  Trial court erred including voluntary 
payments made for Wife’s adult daughter and grandchild in calculation of her need for alimony.  
Reversed and remanded 

Hua v. Tsung, 42 Fla.L.Weekly D1019 (Fla. 4th DCA 2017).  This was a 17.5 year marriage 
with two minor children.  Husband was primary breadwinner and Wife was homemaker 
throughout the marriage.  Wife had been awarded $2,500 per month in temporary alimony but 
then $2,500 per month for two years as rehabilitative alimony with Husband also paying $12,000 
for nursing school for wife.  Trial Court erred in not making specific findings as to Husband’s 
ability to pay, and reasoning for denying permanent alimony if not awarded on remand.  Also, if 
rehabilitative alimony is awarded and plan not completed must provide alternative alimony.  
Reversed and remanded  

Jimenez v. Jimenez, 211 So. 3d 76 (Fla. 4th DCA 2017).  Wife was a certified nurse, EKG 
technician and phlebotomist but not working in any of these fields.  Court awarded her $500 per 
month in permanent alimony with an increase to $1,200 per month when the minor child 
graduated from high school.  Trial court erred in failing to consider all factors in 61.08(2), 
specifically the “earning capacities, education levels, vocational skills and employability” of the 
Wife.  Further, it was error to provide for an automatic, future increase in alimony without 
specific factual findings of extenuating circumstances that would support the increase. Reversed 
and remanded. 

Keyser v. Keyser, 204 So. 3d 159 (Fla. 1st DCA 2016).  This was a long term marriage of 22 
years and the Husband had income of $81,000 and the Wife income of $15,000 (although found 
to be slightly underemployed no finding of imputed income to wife).  The Court denied alimony 
based upon “supportive relationship of Wife.  Court can consider adultery when determining 
alimony, but the alimony cannot be denied absent a showing of a related depletion of marital 
assets.  Trial court erred in not making findings of need and ability to pay and in denying 
permanent alimony given length of marriage, disparity in income, and lack of evidence of 
“pooled resources” in supportive relationship.  Reversed and remanded. 

Librizzi v. Librizzi, 42 Fla.L.Weekly D1339 (Fla. 2nd DCA 2017)  Trial Court erred in failing to 
consider the tax consequences of husband’s alimony payment on his net income.  Reversed and 
remanded. * 

Morgan v. Morgan, 42 Fla.L.Weekly D186 (Fla. 4th DCA 2016) 4D15-1607.  This was long 
term marriage but with nine years separation prior to proceedings.  Wife lived in home and paid 
all expenses during period of separation.  Requested award of home to her in lieu of alimony.  
Court awarded her exclusive use of home for life (or until remarriage) but divided the proceeds 
of the home equally upon the sale. Affirmed. 
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Nugent v. Nugent, 42 Fla. L. Weekly D1996 (Fla. 5th DCA 2017).  Court awarded $2,500 in 
lump sum bridge-the-gap alimony and $750 per month in durational alimony for seven years on 
9 year marriage with no children.  The bridge-the-gap was granted for the specific need 
identified in the statute and the Court made specific findings to support the durational alimony.  
Affirmed. 

Rosaler v. Rosaler, 42 Fla.L.Weekly D1061 (Fla. 4th DCA 2016).  Trial court erred in failing to 
make clear whether the court considered the impact of the tax consequences of the alimony 
payments before determining the award.  

Threadgill v. Nishimura, 42 Fla.L.Weekly D1455 (Fla. 2nd DCA 2017).  Trial Court erred in 
calculating the Husband’s income from his business based upon his gross receipts without first 
subtracting the reasonable ordinary and necessary business expenses.  Also, trial court cannot 
include a moving allowance paid by an employer as part of gross income.  Reversed.   

Van Maerssen v. Gerdts, 42 Fla.L.Weekly D678 (Fla. 4th DCA 2017) 4D15-3910.  Trial Court 
erred in awarding Wife $6,500 per month as temporary undifferentiated spousal and child 
support.  Wife had presented evidence that her need was $4,500 with the Husband continuing to 
pay the mortgage, automobile and child expenses and child support would be $698.  Order was 
not clear as to if awarded amount included the ongoing expenses.  Also by not specifying the 
proportion to child support and alimony compounds the difficulty in evaluating if the amount is 
supported by the evidence.   Reversed and remanded.  

Viscito v. Viscito, 42 Fla.L.Weekly D43 (Fla. 3rd DCA 2016) 3D15-786.  This was 21-year 
marriage.  The Husband had been a stay at home parent for much of the marriage and was 
unemployed at the time of the dissolution.  Court denied alimony finding Husband was 
voluntarily unemployed and his gambling debts and misapplications of marital funds had 
adversely affected the family’ financial position and lifestyle.  Affirmed. 
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APPEALS: 

Fischer v. Fischer, 42 Fla.L.Weekly D1626 (Fla. 1st DCA 2017) 1D16-4285.  The Final 
Judgment reserved jurisdiction to “determine the disposition of the parties’ home should the 
former Wife be unable to refinance the mortgage.  This reservation clearly contemplated further 
judicial labor and therefore makes the appeal premature from a non-final order.  Appeal 
dismissed. 

Haddan v. Jenks, 202 So. 3d 975 (Fla. 3ed DCA 2016). Paternity case that lingered in court for 
eight years.  No transcript of final hearing but Father presented a Statement of Evidence or 
Proceedings and the Mother did not object and the Trial Court approved it.  Accepting this as the 
record below, the Final Judgment is not supported by competent, substantial evidence and is 
therefore Reversed. 

Hart v. Streitz, 42 Fla.L.Weekly D1353 (Fla. 1st DCA 2017).  Trial Court must approve a 
“statement of evidence” to be used on appeal or it cannot be considered.  Without a transcript, 
the appellate court cannot review the lower court order except for errors on the face of the order. 

Pratt v. Pratt, 207 So. 3d 375 (Fla. 2nd DCA 2016).  Dismissed portion of appeal regarding 
attorney fees as the issue had not yet been determined by the trial court. 

Saleh v. Saleh, 204 So. 3d 992 (Fla. 2789).  Trial court upheld pre- and post-nuptial agreements 
but then provided Wife with share of Husband’s retirement and profit sharing accounts contrary 
to the previous agreements.  Husband failed to properly raise these issue on Motion for 
Rehearing and thus preserve the issues on appeal.  Affirmed. 

Stephens v. Whittaker, 42 Fla. L. Weekly D961 (Fla. 5th DCA 2017) 5D16-1631.  Wife raised 
issue that distribution of marital debt was insufficient because court failed to place a value on the 
debts.  However, she failed to raise the issue in her initial brief so issue abandoned.  Wife also 
argued that court erred in not awarding alimony and attorney fees, but Court found she had 
waived, abandoned or failed to preserve issue on appeal. 

Wamsley v. Wamsley, 42 Fl. L. Weekly D1667 (Fla. 2nd DCA 2017)  The Final Judgment was 
entered in this case in 2006.  The Husband filed a Supplemental Petition for Modification in 
2010 but did not pursue it.  He then filed a new Supplemental Petition for Modification of a child 
support in 2014 after being found in contempt for lack of payment.  He requested the court to 
consider the 2010 Supplemental Petition as the date for retroactive modification.  The Court 
disagreed, and indicated they would consider the 2014 as the operative pleading.  Husband 
appealed.  Appeal was premature as the order was not a final order and the did not concern his 
right to immediate monetary relief.   

Wilkinson v. Wilkinson, 203 So. 3d 186 (Fla. 5th DCA 2016).  (1) At the conclusion of the 
trial, the Court made oral ruling and directed Wife’s counsel to prepare the proposed Final 
Judgment.  Oral pronouncement included mathematical errors and proposed final judgment was 
not consistent with oral pronouncement.  Reversed.  (2) Wife filed cross-notice of appeal more 
than 30 days after Final Judgment and more than 10 days after Notice of Appeal served.  Not 
timely filed and therefore dismissed. 
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ATTORNEYS’ FEES: 

Bond v. Bond, 42 Fla. L. Weekly D1779 (Fla. 2nd DCA 2017).  The trial court erred in ordering 
Husband to pay Wife’s attorney fees from a loan he obtained from a friend.  “The general rule is 
that the trial court may only consider the financial resources of the parties and not the financial 
assistance of family or friends.  Reversed and remanded for trial court to consider the Husband’s 
ability to pay without consideration of the funds in the bank from the loan Husband received 
from his friend.  

Chittim v. Chittim, 42 Fla.L.Weekly D1477 (Fla. 2nd DCA 2017).  Wife was awarded 
entitlement to attorney fees and costs in final judgment of dissolution however there was a 
reservation of the amount of the award.  Prior to a determination of the amount, the Wife 
declared bankruptcy using the same attorney as in her divorce.  Wife did not declare the fee 
award as an asset nor the amount owed to her attorneys as a debt in her bankruptcy.  Following 
discharge of bankruptcy Wife moved for the award of attorney fees under the dissolution.  Trial 
Court erred in finding the Wife was judicially estopped from seeking the fees due to her failure 
to disclose the award in her bankruptcy and that she no longer owed the attorney fees or costs 
because the debts had been discharged in her bankruptcy and the firm had waived the fees by 
failing to file a proof of claim in the bankruptcy.  Judicial Estoppel requires that the separate 
proceedings (1)involve the same parties, (2) that the party seeking estoppel relied on or was 
misled by the other party’s position and (3) that the party seeking estoppel changed their position 
to his/ her detriment based on the other party’s position.  The bankruptcy did not involve the 
same parties and therefore there could be no Judicial Estoppel.  Further the discharge in 
bankruptcy does not waive the debt owed by the Wife to the attorneys but rather makes the debt 
unenforceable.  Reversed and remanded for a determination of reasonable attorney fees and 
costs. 

Duke v. Duke, 42 Fla.L.Weekly D372 (Fla. 5th DCA 2017) 5D16-120.  Trial Court erred in 
failing to set forth specific findings as to the hourly rate and hours expended in the final 
judgement.  Affirmed finding of Wife’s need and Husband’s ability to pay but reversed award as 
to amount. 

Guerra v. Guerra, 210 So. 3d 171 (Fla. 2nd DCA 2016).  Trial Court awarded attorney’s fees 
and costs as a form of support that “is not dischargeable in bankruptcy or by any other means.”  
Such determinations purporting to decide whether support obligations will be dischargeable in 
bankruptcy are improper.  Award is affirmed but revers regarding portion relating to bankruptcy 
with direction that provision be stricken 

Hanson v. Hansom, 42 Fla.L.Weekly D977 (Fla. 2nd DCA 2017) 2D16-1463.  When trial court 
equalizes asset and liability distribution and equalizes incomes through alimony, it is abuse of 
discretion to award attorney fees to one side.  Here wife was awarded $86,000 in fees in addition 
to $47,277 awarded in temporary fees.  Court did note that if the court was assuming the wife 
would use awarded assets to pay attorney fees they could not then impute income to those assets 
to determine Wife’s need for alimony. Reversed and remanded. 
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Klein v. Roman, 42 Fla. L. Weekly 1949 (Fla. 4th DCA 2017).  Trial Court erred in not making 
express findings regarding the number of hours reasonably expended and reasonable hourly rate 
for the type of litigation involved.  Reversed. 

Larkin v. Larkin, 207 So. 3d 1026  (Fla. 5th DCA 2017).  Parties entered MSA that provided 
prevailing party fees and costs.  Court’s failure to award Wife, who prevailed in hearing, fees 
and costs was reversible error. 

Myrick v. Myrick, 42 Fla.L.Weekly D692 (Fla. 2d DCA 2017) 2D15-3181. Court ordered 
Former Wife to pay all of Former Husband’s attorney fees ($99,876) due to her unreasonable 
positions taken in the case.  Former Wife’s conduct did not rise to the level to warrant a fee 
award under the inequitable conduct doctrine.  The Trial Court failed to describe how any 
specific misconduct caused additional work.  The Former Wife cannot be ordered to pay the fees 
simply because she refused to settle the case.  Reversed. 

Ortiz v. Ortiz.  42 Fla. L. Weekly D2025 (Fla. 3rd DCA 2017).  The parties entered into a 
Mediated Partial Settlement Agreement resolving issues concerning the minor child.  The 
agreement included that “parties hereby agree to reserve on any issues not specifically addressed 
herein” and “each party shall be responsible for his/her own attorney’s fees and/or costs 
associated with the present litigation.”  Husband argued Wife was not based upon any attorney 
fees.  However, parties cannot contract away or waive temporary support and attorney’s fees 
before a final judgment is entered.  Affirmed as to award of attorney fees, but reversed and 
remanded for specific findings supporting the determination of the amount of the award. 

Richards v. Richards, 42 Fla.L.Weekly D1153 (Fla. 2nd DCA 2017).  The Trial Court cannot 
award attorney fees based solely on disparity of income.  Trial Court erred in awarding Wife 
70% of her fees based solely on disparity in income of the parties without a consideration of the 
resources available to each party.  Reversed and remanded.  

Rosaler v. Rosaler 42 Fla. L. Weekly D1904 (Fla. 4th DCA 2017) The Trial Court did not abuse 
its discretion in considering the parties’ litigation conduct to limit an award of attorney’s fees 
under 61.16, even where the party that benefits from the ruling occupies the superior financial 
position.  Wife made false claims of sexual abuse of the minor children against Husband and 
additional actions requiring excessive handholding and litigation costs.  Her final request for 
attorney fees and costs were $528,433 in attorney fees, $77,399 in costs, $303,423 in accounting 
fees, and $21,445 for the GAL.  As a result of Wife’s misconduct, the trial court only partially 
granted her fee request of $95,000 in attorney fees and $35,000 in accountant fees and ordered 
her to pay $8,375 for the GAL.  Affirmed. 

Singer v. Singer, 211 So. 3d 154 (Fla. 4th DCA 2017).  Trial Court indicated at oral 
pronouncement that there would be a reservation of attorney fees, but the final order failed to 
reserve as to fees.  Reversed. 

Smith v. Smith, 42 Fla. L. Weekly D1922 (Fla. 4th DCA 2017) Trial Court erred in awarding 
Wife $7,501 in attorney fees.  Court failed to make specific findings as to Husband’s ability to 
pay the attorneys fees.  Also, there was no competent evidence to support the fee award. 
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Spector v. Spector, 42 Fla.L.Weekly D1553 (Fla. 4th DCA 2017).  Former Wife’s request for 
attorney fees denied because she sought them against Former Husband’s new wife.  Affirmed.   

Viscito v. Viscito, Fla. L. Weekly 1829 (Fla. 3rd DCA 2017) Appellate Court had provisionally 
granted attorney’s fees for the appeal.  Trial Court only considered the amount of fees but did not 
consider fully the need and ability to pay under  Rosen v. Rosen, 696 So. 2d 697, (Fla. 1997). 
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CHILD SUPPORT 
 

Alston v. Vazquez, 42 Fla. L. Weekly 2021 (Fla. 5th DCA 2017). The Trial court erred in not 
conditioning each party’s right to claim the child as a dependent on being current with child 
support payments.   

Garcia-Lawson v. Lawson, 42 Fla.L.Weekly D348 (Fla. 4th DCA 2016).  The former Wife 
lacked standing to seek retroactive child support for the first time over three years after the 
child’s 18th birthday with no showing that the child was otherwise legally dependent under 
section 743.07(2) Florida Statute. 

Gaut v. Department of Revnue, 42 Fla.L.Weekly D1341 (Fla. 2nd DCA 2017).  Father failed 
to provide any income information  so DOR used available state wage information to calculate 
child support and arrearage for administrative support order.  Affirmed for ongoing child 
support.  However, DOR had available wage information for the past which differed from the 
data at the time of the hearing so reversed on calculation of retroactive support.  Reversed.  

Gillette v. Gillette, 42 Fla. L. Weekly 1947 (Fla. 4th DCA 2017) Trial Court erred in calculating 
child support by not including amount Wife pays for child care and mathematical error in 
calculating retroactive support.  Reversed and remanded.  

H.R.N. v. S.D.L., 42 Fla.L.Weekly D1202 (Fla. 2nd DCA 2017).  Trial court erred in calculation 
of retroactive child support by including day care expense for entire time when child only 
attended for three months. 

Kirtley v. Dept. of Revenue, 42 Fla.L.Weekly D1509 (Fla. 1st DCA 2017).  Trail court failed to 
award retroactive support due to Mother’s failure to attend the hearing.  Parent does not waive 
right to retroactive support by not attending the hearing.  Reversed.  

Knight v. Knight, 208 So. 3d 1278 (Fla. 1st DCA 2017).  Mother requested modification of 
child support when Father failed to exercise timesharing as provided in their parenting plan.  
Court modified child support and ordered retroactive to the date that the Father stopped 
exercising timesharing.  Trial Court erred in using “gross-up method” to determine child support 
when Father not exercising at least 20% of overnights.  The amount should be straight 
guidelines.  Affirmed as to retroactive to date of change in timesharing. 

Lupola v. Lupola, 200 So. 3d 270 (Fla. 1st DCA 2016).  Trial court erred in ordering parties to 
be equally responsible for the payment of all non-covered medical expenses for the minor child.   
These expenses are to be allocated in the same percentage as the child support allocation unless 
there is some logically established rationale to the contrary.  Reversed. 

Murphy v. Murphy, 206 So. 3d 807 (Fla. 5th DCA 2016).  Trial Court erred in not addressing 
the parties’ responsibility for health care expenses for the minor child that are not covered by 
health insurance.  Reversed. 
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Murphy v. Murphy, 41 Fla. L. Weekly D2618 (Fla. 5th DCA 2016).  Trial court erred in failing 
to address the uncovered medical expenses of the minor child and child support calculations 
were erroneous.  Reversed and remanded.  

Pulkkinen v. Pulkkinen, 42 Fla. L. Weekly 1938 (Fla. 1st DCA 2017) Parties divorced in 
Michigan in 2017.  In 2010 Husband registered the final judgment in Florida.  FJ provided that 
the Husband would receive interest at the rate of 1.25% per month on any amount of prepaid 
child support.  Instead of the interest being paid to the Husband, it would be credited toward his 
future child support obligation entitling him to a reduction in his child support.  Wife refused to 
the accounting for the interest and prepaid child support and Husband moved to enforce.  Wife 
moved to dismiss as against public policy because the accounting would result in Husband 
paying no child support.  Pursuant to LeDoux-Nottingham v. Downs, 201 So. 3d 1217 (Fla. 2017) 
the trial court cannot refuse to enforce a judgment from a sister state that was lawfully entered.  
Reversed and Remanded.   

RM v RC, 42 Fla.L.Weekly D1135 (Fla. 2nd DCA 2017).  Order for temporary relief reversed 
regarding child support because it fails to include specific findings as to the parties’ incomes and 
to attach a child support guidelines worksheet. 

Ryans v. Bell, 42 Fla.L.Weekly D384 (Fla. 2d DCA 2017). Trial Court erred in determination of 
child support amount when the calculations failed to deduct from Husband’s income the amount 
he was paying for health insurance.  Reversed.  

Van Der Muelen v. Van Dem Muelen, 42 Fla.L.Weekly D1591 (Fla. 2nd DCA 2017).  Trial 
court erred in failing to allocate the unreimbursed medical expenses on a percentage basis. 
Reversed. 

Zirulo v. Zirulo, 42 Fla.L.Weekly D986 (Fla. 1st DCA 2017).  Court must use Florida Child 
Support Guidelines to determine amount of support.  Court failed to follow guidelines.  
Reversed.  
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COHABITATION AGREEMENTS 
 

Armao v. McKenney, 4D16-19 (Fla. 4th DCA, May 3, 2017.  The parties had a 46-year 
relationship.  During this time, they commingled all funds including income, inheritance, and 
proceeds from sales of properties.   The Court found that the parties had an enforceable oral 
cohabitation agreement.  Court equally divided all assets including proceeds from partition sale 
of jointly owned property.  Affirmed. 
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ENFORCEMENT 
 

Baldwin v. Baldwin, 204 So. 3d 565 (Fla. 5th DCA 2016).  Parties attended trial on Petitions for 
Dissolution.  At hearing judge inquired as to the parties’ assets and it became evident that the 
Husband had failed to comply with the Judge’s previous order to disclose all assets 7 days before 
trial.  Judge then “moved into an order to show cause hearing”, found the Husband in civil 
contempt and order him jailed until he completed disclosure.  The trial courts failure to provide 
Husband with proper notice and time to prepare for civil contempt proceedings clearly violated 
his right to due process.  Reversed. 

Bernard v. Bernard, 42 Fla.L.Weekly D672 (Fla. 4th DCA 2017) 4D16-4132.  Husband 
ordered to transfer 401(k) to Wife and pay her support.  Instead Husband liquidated 401(k) and 
paid Wife nothing.  Found in civil contempt and ordered to 179 days in jail.  Trial court failed to 
find Husband had present ability to pay purge and therefore Reversed. 

Brown v. Brown, 210 So. 3d. 781 (Fla. 5th DCA 2017).  Trial court made general findings 
regarding Former Husband’s finances but failed to expressly find that he had the present ability 
to pay support.  Therefore, Reversed and remanded for entry of compliant order. 

Golson v. Golson, 41 Fla. L. Weekly D2607 (Fla. 5th DCA 2016).  Parties had an oral 
agreement that they would reduce child support by one third as each of three children aged out.  
Wife did not complain about amount until after Husband filed Supplemental Petition and 
Husband paid considerable additional children expenses.  Husband cannot be found to have 
arrearage for paying the agreed upon reduced amount.  Reversed. 

Randall v. Griffin, 204 So. 3d 965 (Fla. 5th DCA 2016).  Father failed to appear at contempt 
hearing and court found him in contempt for failure to pay child support but failed to include any 
enforcement provisions.  Mother attempted to file Motion for Rehearing but Court refused to 
hear because said not timely filed (filed in 7 days but not received by clerk until after 15 days).  
Order Reversed with direction to include enforcement provision. 

Raton v. Wallace, 207 So. 3d 978 (Fla. 5th DCA 2016).  Marital Settlement Agreement 
provided Wife would take children to specific counselor.  When she moved she selected a new 
counselor.  Husband brought a Motion for Contempt for not using the agreed upon counselor.  
Court denied Motion finding that the Wife was complying with the intent of the MSA.  
Affirmed. 
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EQUITABLE DISTRIBUTION: 

Bair v. Bair, 42 Fla.L.Weekly D661 (Fla. 2nd DCA 2017).  Husband owned 47.5% interest in 
family owned boat dealership.  The parties agreed that there was a marital aspect to the 
corporation based upon the Husband’s labors during the marriage.  The boat dealership owned 
two pieces of real property which had seriously depreciated in value.  Trial Court erred in 
excluding the value of real property owned by corporation when valuing the corporation to 
ascertain the marital portion of the corporation.  Trial Court further erred in including retained 
earnings as part of valuation but then ordering the distribution of retained earnings as income.  
Trial Court erred in including funds expended by Husband in support of the family during the 
pendency of the dissolution as assets for distribution as there was no finding of misconduct. 

Callwood v. Callwood, 42 Fla.L.Weekly D1499 (Fla. 4th DCA 2017).  Trial Court failed to 
make specific findings on equitable distribution as required under 61.075(1).  Court found that 
there was no credible evidence related to US Virgin Island property, relied upon the tax 
assessor’s valuation, found there was an outstanding lien resulting in a negative value.  The 
Court then awarded the property to the Wife without any value.  (Both parties acknowledged that 
the property, under construction, had little value but once the occupancy permit was issued the 
property would have a substantial value up to five million dollars).   

Conlin v. Conlin, 42 Fla.L.Weekly D501 (Fla. 2d DCA 2017) 2D16-1442.  Trial court erred in 
failing to identify the Parent PLUS loan taken out to pay for daughter’s education as either 
marital or non-marital and distributing same if marital.  Reversed.  Note: Husband failed to enter 
his proposed ED spreadsheet into evidence, failed to provide proposed ED spreadsheet with 
proposed order and failed to raise issue on rehearing. 

Gotro v. Gotro, 42 Fla.L.Weekly D1045 (Fla. 1st DCA 2017).  Trial court erred valuing marital 
account at date of filing instead of date of final hearing when monies used for support and no 
findings of misconduct.  Reversed and remanded 

Harriger v. Rogers, 42 Fla.L.Weekly D687 (Fla. 5th DCA 2017). Trial court erred in failing to 
categorize six bank accounts as marital or non-marital assets. Reversed and remanded. 

Harris v. Harris, 41 Fla. L. Weekly D2698 (Fla. 5th DCA 2016).  Wife owned premarital home.  
During marriage parties paid the mortgage and made some improvements to the home.  Court 
found there was a marital portion to the appreciation of the home but then provided the Wife 
with 100% of the home without equalizing payment to the Husband.  Reversed and remanded for 
ED reflecting Husband receiving ½ of marital portion of appreciation. 

Henry v. Lyons, 42 Fla.L.Weekly D1117 (Fla. 4th DCA 2017).  No evidence was presented in 
case as to value of motorcycle which Husband claimed was stolen.  Court rejected Husband’s 
claim that the motorcycle was stolen and included it in the ED giving it a value provided by 
counsel.  Trial Court erred in valuing asset without substantial evidence to support valuation.    
Trial Court also ordered Husband to provide QCD to Wife within 10 days of FJ but then ordered 
Wife to make equalizing payment to Husband on home within 90 days.  No evidence was 
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presented to support Wife’s ability to actually make equalizing payment.  In such case deed 
should be held by Wife’s counsel until payment made.  

 

Higgins v. Higgins, 42 Fla. L. Weekly D1853 (Fla. 4th DCA 2017)  Trial Court erred in failing 
to assign a value to a business which was deemed marital property (business held assets aside 
from the good will value of the Wife and therefore a value should have been placed on the 
business); erred in including a dissipated asset in equitable distribution (included a tax refund 
which had been dissipated prior to the trial and there was no finding of misconduct in the use of 
the refund); erred in failing to provide reasons for its finding that a boat was marital asset (boat 
was purchased with insurance proceeds from the loss of a premarital boat) and erred designating 
as a marital asset all of the proceeds from the sale of a nonmarital property (Wife owned home at 
time of marriage with a mortgage, marital funds were used to pay down the mortgage.  Husband 
had burden to establish increased value was marital and then Wife had burden to establish the 
amount that is marital vs. nonmarital. Insufficient evidence was provided as to the amount of 
enhanced value and only that amount should be equitably divided).  

Howell v. Howell, 137 S.Ct 1400 (2017).  The U.S. Supreme Court unanimously ruled that a 
state court cannot offset the loss of a divorced spouse’s portion of a veteran’s retirement benefits 
when that veteran waives retirement pay in favor of disability pay. 
 
Hua v. Tsung, 42 Fla.L.Weekly D1019 (Fla. 4th DCA 2017).  Trial court ordered that parties’ 
rental property sold and the proceeds used to pay a loan of $260,000 owed to Husband’s father 
and the remaining proceeds equally divided.  This is error as court cannot adjudicate a debt to a 
third party, thereby converting an unsecured loan into a secured loan.  Reversed for court to 
distribute assets and debts without requiring payment from marital assets. 

Lord v. Lord, 42 Fla.L.Weekly D1402 (Fla. 4th DCA 2017).  Parties entered into an MSA 
which provided they would amicably divide their personal property and if they could not, they 
would submit the issue to mediation.  The parties were unable to reach an agreement and the 
Husband asked the Court to order an inventory and order the parties to mediation.  The Court 
denied the motion.  Trial Court erred in not making findings that sufficiently identifies the 
contested personal property, value the property and determine if the property is marital or non-
marital and distribute same.  Reversed. 

Martinez v. Martinez, 42 Fla.L.Weekly D1145 (Fla. 5th DCA 2017).  Wife alleged that over 
the course of many years Husband had been transferring marital assets to third party and 
corporations formed with third party to dissipate marital estate.  Court issued summary 
judgement in favor of third party stating that transfers had occurred prior to 2 year “statute of 
limitations”.  Fl Stat. 61.075(1)(i) is not a statute of limitations and dissipation that occurred 
more than 2 years prior may be considered.  Third party must be joined to made a complete 
determination of case. Summary Judgment Reversed. 

Navarro v. Navarro,  42 Fla.L.Weekly D88 (Fla. 1st DCA 2016).  Trial Court erred by not 
valuing the marital assets and liabilities distributed in the Final Judgment.  Without such findings 
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the Court cannot determine if the distribution is equal.  If an unequal distribution is ordered the 
Court must provide specific written findings justifying the unequal distribution. 

Nelson v. Wiltgen, 41 Fla.L.Weekly D2786 (Fla. 2nd DCA 2016).  Husband purchased 
California property during the marriage and placed in joint names.  Husband later transferred 
property into an Irrevocable Trust with the Wife as the Trustee and Wife and her daughter as 
beneficiary.  Trial Court erred in characterizing the CA home as marital and subject to Equitable 
Distribution.  The property belongs to the trust, a third-party entity and not marital property.  
Reversed. 

Pierre v. Jonassaint, 209 So. 3d 71 (Fla. 3d DCA 2017).  The Final Judgment failed to list the 
value of the identified marital assets and liabilities but rather referred to the parties’ Financial 
Affidavits.  This is insufficient to permit meaningful review.  Reversed and remanded. 

Raphael v. Raphael, 42 Fla.L.Weekly D1459 (Fla. 4th DCA 2017).  Husband claimed several 
loans from his family without any loan documentation.  Court erred in failing to make sufficient 
findings regarding the identification of marital assets and debts and the value of property.  
Reversed and remanded.  

Rosaler v. Rosaler, 42 Fla.L.Weekly D1061 (Fla. 4th DCA 2016).  At temporary hearing the 
parties agreed to sell marital diamond to pay Wife’s attorney and accountant fees.  In the order, 
the court reserved to determine if the proceeds would be considered equitable distribution or 
support.  In the Final Judgment the Court failed to address the issue of temporary support.  
Reversed and remanded for findings as to the characterization of the proceeds. 

Smith v. Smith, 42 Fla. L. Weekly D1922 (Fla. 4th DCA 2017).  Trial Court erred in valuation 
of the pension.  Wife presented evidence of the value of the pension from over a year before 
filing.  She claimed the pension was dissipated however, Husband claimed was used for 
expenses not misconduct.  Judge erred in finding value of pension as of date of filing was 
$102,000 when no evidence was presented to support this.  Further error to award Husband with 
pension funds used without finding of misconduct. 

Sturms v. Sturms, 42 Fla. L. Weekly D1824 (Fla. 1st DCA 2017)  Trial Court erred in including 
the value of the 2014 Jaguar as both a stand-alone asset and in the adjusted cash amount for the 
business and in its allocation of assets owned by Continental Financial Services in devising the 
equitable distribution scheme.  Husband owned two businesses and was a 50% owner of a third.  
Although the Husband was correct that the assets of business 1 were nonmarital, they became 
commingled when the proceeds of the sale of assets were loaned to business 2, a marital 
business, making business 1 marital.  The Jaguar was owned by business 1 and therefore the 
asset cannot be separately included in the equitable distribution but are included in the valuation 
of the business.  The trial court also erred in providing Wife with 100% of the assets of business 
3 which was only owned 50% by husband.   

Ter Keurst v. Ter Keurst, 41 Fla.L.Weekly D2346 (Fla. 2nd DCA 2016).  Trial Court erred in 
providing the Wife with “special equity” in home when some of the funds for the down payment 
had come from her non-marital funds.  Court made no necessary specific findings for unequal 
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distribution as required in 61.075(1).  Further, parties purchased a condominium prior to the 
marriage as joint tenants using the Wife’s premarital funds.  The Court failed to identify the 
property as marital or non-marital or a combination and then provided the Wife with special 
equity rather than unequal distribution if determined that she was so entitled.  Reversed.   

Vilardi v. Vilardi, 42 Fla. L. Weekly D1817 (Fla. 5th DCA 2017). The court erred in unequally 
dividing the marital liabilities.  The court awarded the Husband with the parties $281,782 in 
marital debt because the Wife did not have the ability to pay without providing the necessary 
statutory findings of 61.075.  Reversed and remanded.  

Viscito v. Viscito, 42 Fla.L.Weekly D43 (Fla. 3rd DCA 2016).  Wife owned condominium with 
her sister prior to marriage.  During the marriage the parties purchased the sister’s one half share 
but kept the condo in Wife’s name.  During the marriage the parties increased the mortgage on 
the condominium due to Husband’s gambling debts.  Court used Kaaa formula to determine 
marital share ((loan to value ration at time of marriage multiplied by current value) less current 
mortgage equals marital interest in condominium).  Affirmed 

Ziruolo v Ziruolo, 42 Fla.L.Weekly D986 (Fla. 1st DCA 2017).  Trial court distributed marital 
debt to husband because he had higher income thus creating an unequal distribution.  No findings 
to support an unequal distribution under the law.  Reversed. 
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EVIDENCE: 

Adkins v. Sotolongo, 42 Fla. L. Weekly D2030 (Fla. 3rd DCA 2017).  Wife was declared 
indigent.  She was contesting the GAL fees and moved to depose GAL.  Trial Court erred in 
ordering that Wife must pay the GAL and her attorney before conducting the deposition.   
 
J.B. & M. W. v. Dept. Children & Families, 42 Fla. L. Weekly 1829 (Fla. 3rd DCA 2017) Fl. 
Statute 90.803(23)(a) provides for admission of hearsay statements from a child with a physical, 
mental, emotional or developmental age of 16 or less if those statements describe any act of child 
abuse or neglect.  Court’s order was supported by competent substantial evidence and therefore 
affirmed.  
 
Washburn v. Washburn, 42 Fla.L.Weekly D243 (Fla. 4th DCA 2017).  Bank records provided 
by the Husband during mandatory disclosure are still subject to hearsay objection at trail.  Wife’s 
notice of intent to rely upon these records at trail does not exclude them from hearsay objection.   
Reversed with direction to determine Husband’s income without use of excluded bank records.  
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GRANDPARENT RIGHTS: 

Downs v. Ledoux-Nottingham, 42 Fla.L.Weekly D1146 (Fla. 5th DCA 2017).  Grandparents 
provided with timesharing under Colorado order given full faith and credit.  Makeup timesharing 
had not been determined as not ripe in initial appeal.  Trial Court found no statutory foundation 
for makeup timesharing for grandparents.  Pursuant to Fl Stat. 61.13(4) and 61.526 the Court 
should provide makeup contact to grandparents.  Reversed. 

Ledoux-Nottingham v. Downs, 210 So. 3d 1217 (Fla. 2017). Parents divorced in 2010.  Father 
died in 2011 and Mother moved to live with her parents in Florida with 2 children.  Paternal 
grandparents received visitation rights under Colorado judgment.  Mother moved to domesticate 
and modify Colorado judgment denying grandparents visitation.  Trial Court domesticated CO 
judgment and refused to modify.  5th DCA affirmed court stating that judgment provided full 
faith and credit and not subject to modification because no material change in circumstances.  
Supreme Court Affirms.  Sister state judgments entitled to Full Faith & Credit, not comity based 
upon Parental Kidnaping Prevention Act of 1980, as amended in 1998 to explicitly apply to 
custody or visitation determinations including those in which a grandparent claims a right to 
visitation of a child.  There is no public policy exception to the Full Faith and Credit Clause to 
prevent enforcement of the CO order.  State rights are subordinate to the directives of the Federal 
Constitution under the Supremacy Clause, and the US Supreme Court has made it clear that there 
is no public policy exception to the Full faith and credit due final judgments of a sister state.  
Disapproves the decisions of the 4th DCA in MS v. DC, 763 So. 2d 1051 (Fla. 4th DCA 1999) 
and Fazzini v. Davis, 98 So. 3d 98 (Fla. 2nd DCA 2012)  

Strinko v. Strinko, 42 Fla. L. Weekly D1806 (Fla 3rd DCA 2017).  Trial Court erred in denying 
enforcement of out of state order granting grandparent’s rights.  Case had been decided before 
Ledoux-Nottingham and reversed based upon that decision.   

Tata v. Tata & Vargas, 41 Fla. L. Weekly D2526 (Fla. 4th DCA 2016).  Maternal grandmother 
provided temporary custody of minor child by extended family when child’s mother died and 
child’s father was serving sentence of 6 years.  Upon Father’s release, he moves to vacate the 
order as he was not provided with proper notice of the initial action and had not consented in 
writing to the custody.  Court granted Father’s Motion to vacate.  Affirmed. 
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INCOME: 

Bair v. Bair, 42 Fla.L.Weekly D661 (Fla. 2nd DCA 2017)  Trial Court erred when including the 
Husband’s K-1 income, which reflected his share of the family business income whether 
distributed to him or not, as income for purposes of calculating his alimony and child support 
obligations.  Should not consider “pass-through” income from a business as income unless 
retained for “noncorporate purposes”.  

Barlow v. Barlow, 42 Fla. L. Weekly D1784 (Fla. 2nd DCA 2017)  Trial Court erred in using 
Husband’s 2013 bonus which was last one received at time of the filing the Petition for 
Dissolution when a 2014 bonus had been received by the time of the trial on support issues.  
Unrefuted evidence was offered that the 2014 bonus amount was a realistic number for future 
bonuses.  Reversed and remanded.   

Bond v. Bond, 42 Fla. L. Weekly D1779 (Fla. 2nd DCA 2017)  Trial court erred in not including 
the mortgage payments on the former marital home being paid by the Husband and lived in by 
the Wife and children as “in kind” payments in determining the Wife’s income for purposes of 
child support.   

Callwood v. Callwood, 42 Fla.L.Weekly D1499 (Fla. 4th DCA 2017).  Trial Court erred in 
finding that the husband’s expenses are being paid from an undisclosed source on a regular basis  
to the extent that he claims a deficit on his Financial Affidavit and added this deficit to his 
income for purposes of calculating child support.  Competent substantial evidence did not 
support the trial court’s findings that the husband had undisclosed income to meet this deficit.  
Reversed and remanded.  

Dottaviano v. Dottaviano, 42 Fla.L.Weekly D1289 (Fla. 5th DCA 2017)  Trial court erred in 
imputing income to the Wife when the imputation was not supported by substantial, competent 
evidence. Reversed  

Gillette v. Gillette, 42 Fla. L. Weekly 1947 (Fla. 4th DCA 2017)  Wife claimed Husband 
underemployed and requested imputed income based on past employment.  Court denied.  
Affirmed.  Husband started business in 2001 and quit his full time job in 2004 to pursue 
business.  The Court made detailed findings regarding the origins of the Husband employment, 
the agreement of the parties to the situation and the benefits to the child as a result of the 
employment decision.  There was no underemployment despite the lower income.  Affirmed.   

Hua v. Tsung, 42 Fla.L.Weekly D1019 (Fla. 4th DCA 2017).  (1) Husband’s father had 
transferred ownership of stock to son to avoid 40% estate tax in Taiwan.  Court should not 
invoke a constructive trust for transfers made to avoid taxes.  Therefore, the court erred in not 
considering these assets of the Husband to be used in calculating support.   Reversed.   

Newman v. Newman, 42 Fla.L.Weekly D1244 (Fla. 4th DCA 2017).  Husband owned and 
operated several marine related businesses including a charter boat business.  Husband refused to 
provide any documentation regarding the income of the business despite several requests and 
orders to compel discovery.  At trial, each party testified as to what they believed the income of 
the business was.  Court found Husband lack credibility and had not provided sufficient 
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discovery, yet declined to attribute any income to the business.  Florida case law recognizes that 
a self-employed spouse has the ability to control their income and thus, when circumstances 
suggest that the self-employed spouse has not accurately reported his / her income, the court may 
properly assign a higher income value than that claimed by the spouse.  This is especially true 
when the spouse fails to comply with discovery orders.  Reversed and remanded for the court to 
enforce the discovery orders and if Husband refuses to comply to assign a value to his income as 
equity requires.  

Saucier v. Nowak, 200 So.3d 1298 (Fla. 5th DCA 2016).  The trial court ordered the imputation 
of income to the Wife based upon her testimony that she could work as a phlebotomist for child 
support purposes.  However, the final judgment entered by the court only imputed minimum 
wage.  Reversed and remanded to impute income as a phlebotomist.  

Schafstall v. Schafstall, 42 Fla.L.Weekly D467 (Fla. 3d DCA 2016).  Wife was provided 
exclusive use of marital home in final judgment and Husband ordered to pay the mortgage, 
insurance and taxes with a credit provided upon the sale when children reach majority.  Wife’s 
mother paid the Wife’s cell phone bill monthly.  Court found Wife was underemployed and 
imputed income at a rate less than her last employment.  Court calculated Wife’s income 
including income contribution of payments for home, insurance, taxes and cell phone as well as 
imputed income.  Affirmed. 

Threadgill v. Nishimura, 42 Fla.L.Weekly D1455 (Fla. 2nd DCA 2017).  Trial Court erred in 
calculating the Husband’s income from his business based upon his gross receipts without first 
subtracting the reasonable ordinary and necessary business expenses.  Also, trial court cannot 
include a moving allowance paid by an employer as part of gross income.  Reversed.    
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 INJUNCTIONS: 

Alston v. Haines, 42 Fla.L.Weekly D1040 (Fla. 5th DCA 2017).  Trial Court erred in denying an 
evidentiary hearing on a motion to modify or dissolve an injunction filed by incarcerated 
respondent when the motion is legally sufficient (no longer threat due to incarceration). 

Battaglia v. Thompson,  41 Fla. L. Weekly D2501 (Fla. 2nd DCA 2016).  Petition for 
Injunction filed more than year and half after Battaglia moved out of Thompson’s home.  
Thompson alleged act of violence prior to Battaglia moving out.  No further acts of violence 
although evidence of a “relationship gone awry”.  Generalized threats to engage in unpleasant, 
but not violent behavior are not sufficient to support the issuance of a domestic violence 
injunction.  Mental instability, a bad temper, depressive and suicidal statements, angry messages, 
vague actions and conditional future threats without overt action implying imminence are legally 
insufficient to support entry of inunction.  Reversed. 

Burns v. Bockorick, 42 Fla.L.Weekly D1361 (Fla. 4th DCA 2017).  Parties had been 
boyfriend/girlfriend.  Petitioner alleged former boyfriend had been calling and e-mailing despite 
her requests that he stop.  Parties discussed prior to hearing agreement for no further contact and 
put this on the record in court.  Trial Court erred in entering an injunction when there was not 
competent substantial evidence of stalking and no stipulation that stalking had taken place. 
Reversed. 

Carrillo v. Carrillo, 41 Fla. L. Weekly D2740 (Fla. 5th DCA 2016).  Trial court erred in 
entering a DV injunction based upon evidence presented in pervious cases involving the same 
parties without first formally taking judicial notice of these files and making them part of the 
record in the case.  Reversed. 

Carter v. Malken, 42 Fla.L.Weekly D120 (Fla. 4th DCA 2017).  An injunction against stalking 
required two incidents of harassment.  Instant case petitioner alleges sister’s boyfriend (1) 
entered petitioner’s home to obtain decedent’s will (although they thought the home belonged to 
decent and petitioner was not home), (2) had an altercation with petitioner at wake (although 
petitioner failed to mention this to police when sister arrested), (3) came to the home with police 
to retrieve sister’s property (although prearranged and parties had no contact), and (4) pocket 
dialed petitioner several times (no allegations of threats).  Petitioner failed to prove the requisite 
multiple incidents of harassment to justify the injunction. 

Faddis v. Luddy, 42 Fla.L.Weekly D1359 (Fla. 3rd DCA 2017).  Trial Court did not err in 
entering Injunction for Protection Against Domestic Violence.  Petitioner had alleged a specific 
incident of domestic violence but also generally alleged prior incidents of domestic violence.  
Respondent did not object to the testimony regarding prior incidents and therefore did not 
preserve the issue for appeal.  Further the Petition had put him on notice that prior incidents of 
DV would be raised at the hearing.  The Court must only find that the petitioner has been the 
victim of domestic violence or that she has cause to believe she would be the victim.  Therefore, 
the findings of past violence is sufficient to issue the injunction.  Affirmed.  
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Hamane v. Elofir, 42 Fla. L. Weekly D1818 (Fla. 5th DCA 2017).  Trial Court erred in 
dissolving a Permanent Injunction Against Domestic Violence when Respondent failed to offer 
any changed circumstances relevant to the specific facts underlying the injunction he sought to 
dissolve. Reversed and remanded. 

Kriebel v. Piedrahuta, 42 Fla.L.Weekly D1263 (Fla. 4th DCA 2017).  Competing Petitions for 
Injunction For Protection Against Repeat Violence by Wife and Girlfriend.  Trial Court erred in 
entering Injunction Against Repeat violence when only established one incident of physical 
violence and one incident of following.  Stalking requires two incidents so to have repeat 
violence would have to have the incident of violence and two following or harassing.   

Leal v. Rodriguez, 42 Fla.L.Weekly D1320 (Fla. 3rd DCA 2017).  Husband had history of 
controlling behavior (controlling Wife’s friends, relations with her family, employment) and 
threatened to take her immigration papers.  He had hit the Wife the year before the Petition.  At 
the time of the Petition, Husband confronted Wife in front of child, used profanity and threatened 
to destroy her and “to make your parents cry” (a threat that what he would do to destroy Wife 
would be so bad as to make her parents upset to the point of tears).  Wife had established 
reasonable cause to believe she was in imminent danger of becoming a victim of domestic 
violence.  Affirmed.  

Lerner v. Dum, 42 Fla.L.Weekly D1389 (Fla. 4th DCA 2017).  Trail Court issued ex parte 
injunction preventing dissipation of marital assets.  Affirmed as to injunction, finding that the 
injunction as Wife had properly established that the Wife was at risk of immediate and 
irreparable injury that she would have no adequate remedy at law should the husband dissipate 
assets in which she was entitled to an equitable share.  However, error not to require a bond for 
entry of the injunction.  Reversed for the court to impose a bond in accordance with rule 1.610(b) 

Newsom v. Newsom, 42 Fla.L.Weekly D1511 (Fla. 1st DCA 2017).  Trial Court erred in 
entering injunction without allowing the Respondent the opportunity to be present and heard.  
Respondent’s attorney was present and indicated he did not know why his client was not present.  
Following entry of the injunction Respondent moved for rehearing arguing that his absence was 
due to circumstances beyond his control.  Motion was denied.  Further, trial court erred in not 
receive any evidence regarding the facts prior to entry of the injunction.   

Packal v. Johnson, 42 Fla. L. Weekly 1863 (Fla. 5th DCA 2017)  Trial Court erred in granting 
Permanent Injunction for Protection Against Stalking Violence.  Johnson’s were setting off 
fireworks on July 4th.  Packal then emerged from his home upset and fired his gun, made threats 
towards the Johnsons and shoved Johnson’s boyfriend’s son.  The two acts alleged amount to 
one continuous course of conduct, establishing one instance of harassment.  This single instance 
cannot support a finding of stalking, which requires evidence of repeat harassment.  Reversed. 

Peaslee v. Perrine, 41 Fla. L. Weekly D2522 (FLA. 1ST DCA 2016).  Trial court erred in 
summarily denying Motion to Terminate/ Vacate a Final Judgment of Injunction that had 
sufficient allegations of a changed in circumstances without evidentiary hearing. 
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Zapiola v. Kordecki, 42 Fla.L.Weekly D379 (Fla. 2d DCA 2017).  Trial Court erred in granting 
Injunction when Petitioner alleged respondent had thrown a drink on her and punched her four 
years earlier and then recently attempted to contact petitioner through Facebook and Petitioner 
feared that respondent could harm her because she works as a traffic aid.  Isolated incident of DV 
that occurred years before a petition is filed is not sufficient to support issuance of injunction in 
the absence of additional current allegations.  Where fear alone alleged then the fear must be of 
imminent violence and the rationale for the fear must be objectively reasonable.  Reversed. 
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LIFE INSURANCE / SECURITY: 

Cardona v. Casas, 42 Fl. L. Weekly D1803 (Fla. 3rd DCA 2017) Trial Court erred in ordering 
Husband to maintain life insurance payable to the Wife as security for child support and other 
security as listed in the Final Judgment.  The Husband may be ordered to maintain the life 
insurance but it may only be for the benefit of the minor child and not the former wife.  

Duke v. Duke, 42 Fla.L.Weekly D372 (Fla. 5th DCA 2017).  Trial courts failure to include the 
required factual findings regarding the availability and cost, the obligor’s ability to pay and the 
special circumstances that warrant the requirement” is error.  Reversed and remanded. 

Gotro v. Gotro, 42 Fla.L.Weekly D1045 (Fla. 1st DCA 2017).  Trial Court ordered Husband to 
maintain existing life insurance as security for Wife’s alimony.  Reversed due to lack of making 
specific findings in order of Husband’s ability to pay and special circumstances that warranted 
such security. 

Jimenez v. Jimenez, 211 So. 3d 76 (Fla. 4th DCA 2017).  Trial courts failure to include the 
required factual findings regarding the availability and cost, the obligor’s ability to pay and the 
special circumstances that warrant the requirement” is error.  Reversed and remanded. 

Mackoul v. Mackoul, 42 Fla. L. Weekly 1873 (Fla. 1st DCA 2017) Trial Court erred in 
dissolving a lien imposed on real property belonging to her now-deceased ex-husband, to secure 
an award of alimony.  Because the lien was intended to serve as security for an ongoing stream 
of payments to Wife to minimize future economic harm to the surviving family the lien should 
stand.  FJ awarded permanent alimony to be paid until the death of either party or remarriage of 
the Wife.  To secure the award of child support and alimony, the judgment imposed liens on 
certain pre-marital real property of Husband ($150,000 child support and $250,000 for alimony).  
Husband was 77 years old and in ill health.  Wife also had health issues making employment 
problematic and had a special needs child.  Clearly this amount of security was not just for life of 
Husband but for ongoing support.  Further clarifying final judgment indicated lien was to prevent 
Wife from being left in potentially dire financial straits after Former Husband’s death.  Reversed 
and remanded.  
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MALPRACTICE 
 

Miller v. Finizio & Finizio, P.A., 42 Fla. L. Weekly 1856 (Fla. 4th DCA 2017) Wife alleged that 
she agree to a marital settlement because her attorneys told her they would pursue the financial 
disclosures and equitable distribution at a later date.  She brought a malpractice case against her 
attorneys.  Court granted Judgment on the Pleadings because (1) the Wife knowingly and 
voluntarily entered into the MSA and (2) she could redress any possible harm because the MSA 
was subject to modification.  To establish malpractice Wife must establish (1) employment of 
attorney, (2) attorney neglected a reasonable duty and (3) the attorney’s negligence was the 
proximate cause of loss to the client.  Wife’s voluntary acceptance of the MSA does not bar her 
legal malpractice action.  Also, the date of the harm is the date of the final judgment not possible 
later redress of harm.  Particularly here, Wife waived alimony and the equitable distribution was 
determined which could not be modified.  Reversed and remanded for further proceedings. 
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MARRIAGE: 

Smith v. Smith, Fla. L. Weekly S773 (Fla. 2017), Where an incapacitated ward’s right to 
contract has been removed under section 744.3215(2)(a), the ward is not required to obtain court 
approval prior to exercising the right to marry, but court approval is necessary before such a 
marriage can be given legal effect.  The ward’s failure to obtain court approval prior to 
exercising the right to marry does not render the marriage void or voidable.  Although any such 
marriage entered into without court approval is invalid, the statute does not prevent the ward or 
the intended spouse from seeking court approval after marrying in order to ratify the marriage.  
In this case the Ward was engaged to his intended wife prior to being found incapacitated after a 
car accident.  They married after the determination of incapacity and the Guardian refused to 
submit the marriage to the court for approval.    
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MODIFICATION: 

Andrews v. Andrews, 42 Fla.L.Weekly D1340 (Fla. 2nd DCA 2017).  Trial Court correctly 
modified child support for period that Wife failed to exercise timesharing with child but erred in 
modifying ongoing child support when it did not modify ongoing timesharing.  Reversed. 

Birkmire v. Birkmire, 42 Fla.L.Weekly D1289 (Fla. 5th DCA 2017).  Trial court erred in 
retroactively modifying support to a date before the petition seeking the relief was filed.  
Reversed. 

Bloom v. Panchyshyn, 41 Fla.L.Weekly D2261 (Fla. 1st DCA 2016).  Parents entered mediated 
agreement which provided “based upon the parties’ incomes and the timesharing schedule, 
neither party will pay child support to the other”.  Following agreement, Mother refused to have 
contact with child.  Six months after entering agreement and two weeks after child turned 18 
years but while still attending high school, Father moved for child support. Court awarded child 
support retroactive to date of agreement.  Affirmed.  Parent may petition for child support until 
high school graduation for the appropriate 18 year old child and Court can order retroactive 
support to date parent failed to regularly exercise the agreed timesharing.  

Darwin v. Robinson, 42 Fla.L.Weekly D1048 (Fla. 1st DCA 2017).  Husband changed jobs 
resulting in decrease in income.  Trial court abused its discretion in altering the agreed child-
support obligation.  Payor has heavier burden for reduction when parties agreed upon original 
arrangement.    

Denis v. Denis, 42 Fla. L. Weekly D1717 (Fla. 1st DCA 2017).  Trial Court erred in not granting 
a termination of alimony retroactive to the date of filing the Supplemental Petition for 
Termination of Alimony.  “Retroactivity is the rule rather than the exception which guides the 
trial court’s application of discretion when modification of alimony or child support is granted.”  
As the Wife no longer had the need for alimony, the court should have granted the termination to 
the date of filing the Petition.    

Fischer v. Fischer, 42 Fla.L.Weekly D1626 (Fla. 1st DCA 2017) 1D16-5451.  Trail court erred 
in granting modification where the evidence presented did not support a finding that the former 
husband’s change in circumstances was either unanticipated or involuntary.  Reversed and 
remanded.  

Golson v. Golson, 41 Fla. L. Weekly D2607 (Fla. 5th DCA 2016).  (1) Parties entered into MSA 
providing that the Wife would receive $1,000 per month permanent periodic alimony based upon 
plan that she would take one year to complete her schooling and then begin to teach.  Ten years 
later Husband moved to modify alimony based upon Wife’s income as a teacher.  Denied as it 
was not unanticipated that Wife would have a job as a teacher in MSA.  Affirmed.  (2) Parties 
had an oral agreement that they would reduce child support by one third as each of three children 
aged out.  Husband cannot be found to have arrearage for paying the agreed upon reduced 
amount.  Reversed.  (3) Upon Husband filing Supplemental Petition requesting child support be 
reduced to guidelines, then court is correct in finding arrearage consistent with what Husband 
should have paid under the guidelines.  Affirmed. 
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Korkmaz v. Korkmaz, 41 Fla.L.Weekly D2250 (Fla. 1st DCA 2016).  Father moved for 
modification of timesharing alleging that Mother as alienating the child.  Court dismissed 
Supplemental Petition as legally insufficient because the Father failed to allege any facts arising 
after the entry of the final judgment that, if proven, would constitute a substantial change in 
circumstances.  The parent seeking modification has extraordinary burden and must show more 
than an acrimonious relationship and a lack of effective communication in order to show a 
substantial change in circumstances.  Affirmed.  

Willis v. Willis, 42 Fla.L.Weekly D1437 (Fla. 1st DCA 2017). Trial court erred in ordering child 
support retroactive to a date before the filing of the Petition for Modification.  Reversed.  
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NAME CHANGE: 
 
In Re: The Name Change of Evan James Zimmer, 42 Fla.L.Weekly D112 (Fla. 4thDCA 
2017).  Petitioner wishes to change his name from Evan James Zimmer to Simon James 
Templar.  Trial Court erred in denying name change because of Petitioner’s criminal history and 
unpaid creditor’s judgments as this alone does not show that Petitioner was seeking the name 
change for an ulterior or illegal purpose as required by FL Stat. 68.07(3)(k).  Reversed. 
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PARENTING: 

Carson v. Carson, 42 Fla. L. Weekly D2020 (Fla. 5th DCA 2017).  Former Wife found in 
contempt for failure to follow the parenting plan.  However, Court then ordered both parents to 
attend an 8 week co-parenting class together.  Neither party had plead for this relief.  As 
Husband was not found to have violated the order (although he was not allowing children to 
participate in their desired activities on his weekends or holidays), he could not be ordered to the 
class.  “even though Former Husband’s relationship with his children might benefit from 
attending a parenting class, the trial court lacked authority to order him to attend under the 
circumstances.   

Cranney v. Cranney, 206 So. 3d 162 (Fla. 2nd DCA 2016).  Parenting Plan provides Father 
with 25% of timesharing and Mother 75% of timesharing.  Further provides shared parental 
responsibility but with Mother having ultimate decision making if parents cannot agree.  Upheld 
as to timesharing because no transcript thus limiting appellate review.  However, as to parental 
responsibility the Trial Court erred in awarding ultimate decision making (referred to by court as 
sole decision making) without finding that shared parental decision making would be detrimental 
to the children.  Reversed as to parental responsibility. 

Curiale v. Curiale, 42 Fla.L.Weekly D1346 (Fla. 2nd DCA 2017).  Trial Court affirmed in 
modifying timesharing based upon Mother’s contempt in facilitating timesharing but erred in not 
providing Mother with steps necessary to reestablish unsupervised timesharing with her children.   

De Los Milagros Castellat v. Pereira, 42 Fl. L. Weekly 1804.  Trial Court affirmed for 
dismissing Petition to Establish Parental Rights for woman who was neither the biological nor 
legal mother of child.  Domestic partnership couple and Pereira gave birth to special needs child 
by artificial insemination.  Parties separated 4 years later and Pereira refused to allow Castellat 
any contact with the child.  There was no showing a risk of significant harm to the child if 
Castellat not allowed contact.  Pereira’s constitutional rights to privacy does not allow a cause of 
action.   

Duke v. Duke, 42 Fla.L.Weekly D372 (Fla. 5th DCA 2017) 5D16-120.  Trial Court erred in 
establishing vague parenting plan providing Husband with “liberal contact with the minor child 
upon providing 48 hours’ notice to the Wife” and “1/3 of the overnights” and “two weekends per 
month” unless the Wife informed the Husband of a conflict for the child’s schedule.  Reversed 
and remanded for more specific plan. 

Koch v. Koch, 41 Fla. L. Weekly D2701 (Fla. 1st DCA 2016).  Court affirmed for order 
prohibiting Father from ANY discussion of religious matters during visitation with the children.  
In this unique case, the Father’s use of religion has been abusive to the children as the Father has 
sought to pit religion against the children’s Mother.  Affirmed. 

McClure v. Beck, 42 Fla.L.Weekly D557 (Fla. 4th DCA 2017).  Trial court erred in providing 
Father ultimate decision making authority on all major decisions affecting the welfare of the 
children.  Court may give one parent ultimate authority over specific matters in situations where 
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the parties are unable to come to an agreement but must delineate the specific aspects of the 
child’s welfare over which the parent will have ultimate authority.  Reversed.  

Munoz v. Munoz, 42 Fla.L.Weekly D306 (Fla. 2d DCA 2016).  Father had not been in 
children’s lives for eight years.  Trial Court erred in developing three-phase reintegration 
timesharing that improperly vested the decision-making authority as to when Father could 
proceed to the next phase solely with a therapist selected by the Mother and that failed to 
describe a timesharing schedule upon the completion of the final phase of reunification.  
Reversed. 

Patel v. Patel, 42 Fla. L. Weekly D2009 (Fla. 2nd DCA 2017) Trial court erred in the FJ of 
modification stating “it is in the child’s best interest to modify the current timesharing and 
parental responsibility at this time.  The Court cannot determine the child’s best interest 
prospectively nor delegate its statutory duties to a parent or expert.  Reversed  

Sedky v. Ibrahim, 41 Fla. L. Weekly D2665 (Fla. 4th DCA 2016).  Final judgment allowed that 
the minor children could travel to Egypt if both parents consented but the Parenting Plan stated 
that the children shall not travel to Egypt.  Remanded for clarification the discrepancy. 

Sickels v. Sickels, 42 Fla.L.Weekly D1479 (Fla. 5th DCA 2017).  Trial Court erred in granting 
relocation with respect to two children but denying as to third child, thus resulting in separation 
of siblings.  Prior to ordering the separation of siblings the court must make findings of a 
compelling reason.   

Voorhees v. Voorhees, 41 Fla. L. Weekly D2452 (Fla. 4th DCA 2016).  Wife Petitioned for 
modification of timesharing and sole parental responsibility and “any and all other relief that the 
court deems just and proper.  Failed to plead for modification of child support.  Court erred in 
modifying child support without proper pleading.  Reversed.  Trial Court affirmed in entering 
order denying all parental contact between children and Father without making provision to 
allow the children access in the future as the Court expressly reserved jurisdiction to modify in 
the future. 

Whissell v. Whissell, 42 Fla.L.Weekly D1533 (Fla. 4th DCA 2017).  The Trial Court erred in 
ordering supervised timesharing for the Father without proving specific steps the Father must 
take to reestablish unsupervised timesharing.  Reversed and remanded.  

Witt-Bahls v. Bahls, 41 Fla. L. Weekly D2570 (Fla. 4th DCA 2016).  Case initially remanded to 
court to identify specific steps to be undertaken by the Mother to obtain unsupervised visitation 
with the minor child.  Court then issued order that Mother could have unsupervised contact when 
recommended by the child’s therapist.  Reversed and remanded.  Court cannot delegate its 
authority to an expert to decide visitation details.  Parent must know specific steps to be taken to 
reestablish unsupervised contact. 

Ziruolo v Ziruolo, 42 Fla.L.Weekly D986 (Fla. 1st DCA 2017).  Trial Court erred in providing 
ultimate decision making to Mother for education and health care without findings to justify the 
preference.  Reversed.  
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PATERNITY: 

DOR v. MJM, 42 Fla. L.Weekly D971 (Fla. 2nd DCA 2017).  Mother Petitioned for paternity 
and child support.  Father failed to appear and order entered.  Mother later admitted MJM was 
not the biological Father and he had paternity test administered confirming he was not father.  
Eighteen months after DNA test MJM files to disestablish paternity.  DOR objects based upon 
(1) lack of newly discovered evidence, (2) Petition filed more than 90 days after DNA test, and 
(3) MJM did not prove and court did not find MJM substantially in compliance with child 
support order.  Trial Court granted disestablishment.  Affirmed, Court found DNA test is newly 
discovered evidence even if MJM suspected he wasn’t father before initial order; 90 days is not a 
statute of limitation or bar on bringing action but reversed because court did not make proper 
findings on compliance with child support.  (see dissent for discussion of child support issue)  
Certifies conflict with Hooks v Quaintance, 71 So.3d 908 (Fla. 1st DCA 2011) which provides if 
father does not request paternity test during initial proceedings, he waives opportunity. 

Sheridan v. Rennhack, 200 So. 3d 255 (Fla. 1st DCA 2016).  Mother filed action for paternity 
and child support.  Father conceded paternity based upon allegations of Mother and order of 
support was entered.  Mother then told Father that he may not be biological father and he 
underwent DNA test and learned he could not be bio-dad.  Father brought action under Fl. R. 
Civ. Pro. 1.540(b)(3) under Fraud or Misrepresentation which was denied.  Father then brought 
action under Fl. Stat. 742.18 for Disestablishment of Paternity based on newly discovered 
evidence.  Court erred in granting Mother’s Motion for Summary Judgment because there 
remained genuine issues of material fact raised by Father.   The standard is different for fraud 
and the statutory standard of newly discovered evidence in 742.18.  Distinguished from Hooks 
because Father brought action within 5 months of initial order and as soon as he learned he may 
not be father.   Reversed and Remanded.  
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PROCEDURE: 

Bahl v. Bahl, 41 Fla. L. Weekly D2727 (Fla. 2nd DCA 2016).  Trial Court erred in ex parte 
granting Mother temporary sole timesharing with Father having only limited supervised 
visitation based upon report of guardian ad litem.  Father entitled to hearing and opportunity to 
be heard.  Also, while the guardian ad litem report could be considered by the Court, the Father 
must be given an opportunity to rebut the conclusions of the guardian.  Emergency modification 
of parenting in an ex parte manner is justified when a child is threatened with physical harm or is 
about to be improperly removed from the state.  There were no such allegations so there should 
not be an emergency ex parte change.  When there is an emergency, the parent is still entitled to 
an immediate hearing under due process to address the allegations.  Reversed and remanded. 

Barsis v. Barsis, 42 Fla.L.Weekly D315 (Fla. 5th DCA 2017).  Trial court violated Mother due 
process rights by significantly modifying her timesharing with the children when the only matter 
schedule to be addressed at a hearing was the location for the timesharing exchange.  Reversed.   

Beckford v. Drogan, 182 So. 3d 1001 (Fla. 4th DCA 2017).  In paternity action, FL Stat. 
742.021(1) provides venue is proper in the county where either the Petitioner or Respondent 
reside.  If venue is proper in two counties, the Petitioner may decide the proper venue.  However, 
Fam. L.R.P 12.01(a)(1) endorses the principle that only one court should hear related family 
matters.  Also, FL. Stat. 47.122 provides for a transfer of venue for the convenience of the parties 
or witnesses.  Here, Father brought suit in his county of Palm Beach and Mother had already 
filed child support action in Broward where she and child resided.  Court denied Mother’s 
Motion to Change Venue of Father’s action.  Affirmed but without prejudice to the court 
considering a transfer based upon the convenience of the parties or to unify the proceedings. 

Boehm v. Boehm, 41 Fla. L. Weekly D2657 (Fla. 2nd DCA 2016).  Wife filed for contempt for 
Husband’s failure to pay alimony.  Husband filed for modification of alimony.  Court heard 
Wife’s motion and at conclusion indicated it would hear Husband’s Supplemental Petition for 
modification at a later time.  However, court erred in summarily denying Husband’s 
modification without providing opportunity to be heard.  Reversed.  

Chanin v. Feigenheimer, 41 Fla. L. Weekly D2446 (Fla. 4th DCA 2016).  Trial court affirmed 
for dismissing civil complaint against former husband’s employer for “conspiring with former 
husband to fraudulently conceal his real income” for failure to state a cause of action.  Wife 
alleged that Former Husband’s employer conspired to reduce Husband’s income by directing a 
substantial portion of his income to a corporation formed by the husband, with his new wife as 
the president and sole owner of the company.  Certified question for Supreme Court: May 
Former Spouse pursue an independent tort claim against the employer of the other former spouse 
for fraudulent conduct that (1) occurs after the final judgment and (2) falsely depresses that 
spouse’s income so as to limit the obligation for child support? 

Clafin v. Clafin v. MSP Recovery Services, LLC, 202 So. 3d 908 (Fla. 3rd DCA 2016).  Third 
party intervening party does not survive the parties’ voluntary dismissal because the rights of an 
intervenor are conditional in that they exist only so long as litigation continues between the 
parties. 
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Clark v. Clark, 41 Fla. L. Weekly D2687 (Fla. 1st DCA 2016).  Parties entered into post 
judgment settlement agreement terminating Husband’s alimony, requiring Husband to make 
lump sum payments and the entry of a QDRO for the Wife to receive part of Husband’s 
retirement and disability.  Husband moved to set aside which was denied and the court entered 
an order stating, “the Court hereby accepts as a Final Agreement the MSA.”  The parties failed to 
implement any of the terms of the agreement.  Three years later Husband moved to establish 
overpayment for ongoing alimony.  Matter was heard by Court although Wife was not given 
proper notice of the hearing and Court determined Husband had overpaid alimony by $60,000, 
terminated alimony and set hearing on Wife’s remedy for offsets.  Trial Court erred in granting 
termination of alimony upon the Motion.  Because the Husband sought to change the status quo 
by terminating his alimony obligation, the motion was effectively a modification proceeding that 
requires a Supplemental Petition.  The Order accepting the MSA was not a Final Judgment of 
Modification and did not reserve jurisdiction to enforce the MSA.  Further Trial Court erred in 
denying Wife’s motion for continuance as she had not received proper notice.  

Dept. of Revenue v. Dorce, 42 Fla. L. Weekly D1653 (Fla. 3rd DCA 2017).  The Trial Court 
erred in denying DOR’s Motion to Vacate an order granting modification of child support.  The 
Court entered an order for child support on August 2015.  The Father did not move for a 
rehearing or appeal the order.  In October 2015 the Father moved for modification but did not 
allege any change in circumstances.  In January 2016 the court held a hearing and on February 
22, 2016 the Court signed an order reducing the Father’s child support obligation.  The order was 
not rendered until March 1, 2016.  DOR filed a Motion to Vacate the order on March 9, 2016 
which was denied as untimely filed.  The ten days allowed for filing the Motion to Vacate is 
from the date the order is rendered (filed with the clerk of court).  The Motion was timely filed. 

Feducia v. Feducia, 42 Fla.L.Weekly D1646 (Fla. 1st DCA 2017) The trial court erred in 
summarily denying Husband’s motion for rehearing alleging that he was prevented by prison 
officials from appearing telephonically at the final hearing.  An incarcerated person has the right 
to be heard in civil mattes if the party has brought to the court’s attention his or her desire to 
appear personally or telephonically.  Husband requested to be heard by telephone but was not 
present at the hearing.  He then filed a letter, treated as a Motion for Rehearing, indicating he 
was prevented from appearing by telephone and the court erred in summarily denying the 
Motion. 

Foley v. Foley, 42 Fla.L.Weekly D524 (Fla. 5th DCA 2017). Trial court erred denying 
modification for support when matter was tried by consent and the parties were on notice that 
child support modification was at issue in the proceedings.  Trial court erred when it said 
financial affidavits were not introduced into evidence when they were.  Reversed and remanded. 

Garcia-Lawson v. Lawson, 42 Fla.L.Weekly D343 (Fla. 4th DCS 2017).  The former Wife 
lacked standing to seek retroactive child support for the first time over three years after the 
child’s 18th birthday with no showing that the child was otherwise legally dependent under 
section 743.07(2) Florida Statute. 
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Gear v. Gear, 205 So. 3d 835 (Fla. 2nd DCA 2016).  Trial Court erred in entering order 
enjoining Wife from coming within 100 feet of the children during their activities.  The issue had 
not been plead and the Wife lacked notice that the issue would be heard.  Reversed. 

Gonzalez v. Hewitt, 42 Fla.L.Weekly D582 (Fla. 5th DCA 2017).  Trial court erred in 
summarily denying motion to set aside default final judgment without an evidentiary hearing 
regarding Mother’s allegations of excusable neglect.  Court further erred in failing to make 
appropriate findings regarding the best interest of the child and by failing to include an 
explanation of the method by which the Mother can establish timesharing with the child.   

Henderson-Bullard v. Lockard, 41 Fla. L. Weekly D2613 (Fla. 5th DCA 2016).  Lack of strict 
compliance with service requirements set forth in Fl. R. Jud. Admin. 2.516 (serving on 
secondary e-mail address of counsel) does not render judgment void, particularly when a party 
receives notice of the proceedings. 

Hensen v. Carter-Hensen, 211 So. 3d 372 (Fla. 1st DCA 2017).  Trial court erred by not 
conforming final judgment to the evidence and with oral pronouncements. 

Hudson v. Hudson, 209 So. 3d 656 (Fla. 1st DCA 2017).  Parties entered into MSA providing 
Wife exclusive use of marital home.  Husband refused to vacate for the 4 years case was 
pending.  At final hearing Wife requested an award of rent for period Husband remained in the 
home.  Trial Court erred in awarding Wife rent when issue was not properly plead (no amended 
Petition requesting rent) and issue was not tried by consent.  Further MSA did not address rent 
and therefore should not have been awarded.  Reversed. 

Isan v. Isan, 209 So. 3d 40 (Fla. 5th DCA 2016).  Trial Court erred in denying Petitioners 
motion for recusal of judge when it was learned that Judge had ex parte communication with 
Respondent as motion was legally sufficient on its face to demonstrate that a reasonably prudent 
person would be in fear of not receiving a fair and impartial hearing.  Reversed.  

Isnord v. Isnord, 42 Fla.L.Weekly D1009 (Fla. 4th DCA 2017).  Trial court did not err 
dismissing action when Petitioner did not attempt service within the required 120 days.  
Affirmed without prejudice to filing another petition and serving by publication. 

Kidd v. Kidd, 42 Fla.L.Weekly D1373 (Fla. 5th DCA 2017).  Trial Court erred in granting 
Husband’s motion to disqualify Wife’s attorney under Rule of Professional Conduct -1.18(c) as 
attorney had testified that while he had consulted with the Husband “no confidential information 
was divulged during the consultation that could harm or disadvantage Husband.  Reversed.  

Loftis v Loftis, 208 So. 3d 824 (Fla. 5th DCA 2017).  Following the trial on dissolution but 
before the entry of the Final Judgement the Wife lost her job and moved to reopen the evidence.  
Trial court did not abuse discretion in denying motion to reopen case.  Trial Court should 
consider whether granting a motion to reopen to present additional evidence would unfairly 
prejudice the opposing party and whether it would serve the best interest of justice.  Factors to 
consider when deciding whether to reopen the evidence include 1) the timeliness of the motion, 
2) the character of the evidence sought to be introduced, 3) the effect of allowing the evidence to 
be admitted and 4) the reasonableness of the excuse justifying the request to reopen.  Affirmed. 
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Lopez v. Perez, 41 Fla. L. Weekly D2458 (Fla. 3rd DCA 2016).  Trial Court erred in Order 
appointing “lawyer/guardian ad litem” because one person cannot serve both roles and order was 
unclear as to the capacity of the person appointed.  Reversed. 

Martin v. Lee, 42 Fla.L.Weekly D1387 (Fla. 1st DCA 2017).  Trial Court erred in granting 
Husband’s ore tenus request for a no-contact order at Final Hearing as it had not been plead and 
no evidence had been presented on the issue at trial.  Reversed 

Mckay v. McElhiney, 205 So. 3d 845 (Fla. 2nd DCA 2016).  Trial Court erred in entry of 
Judgment seven months after final hearing that made no findings of fact and failed to address 
several issues presented at trial and failed to include a Parenting Plan.  Reversed and remanded 
for new proceedings. 

McMahan v. McMahan, 42 Fla.L.Weekly D1451 (Fla. 1st DCA 2017).  Wife filed leave to take 
Husband’s deposition and to be present during Husband’s deposition in jail.  Trial Court ordered 
that the deposition could be taken but that Wife could appear only by telephone.  Wife filed 
Petition for Writ of Certiorari to review the ruling.  Good discussion of jurisdiction under writ of 
certiorari: must demonstrate (1) a departure from essential requirements of law and (2) resulting 
in material injury for the remainder of the case and (3) that cannot be corrected on post judgment 
appeal.  Court found instant order could cause irreparable harm if Wife not allowed to be present, 
and this could not be cured post judgment.  However, the court found that the Wife did not 
establish that the order constitutes a departure from the essential requirements of law as Court 
has discretion in fashioning conditions on taking depositions of incarcerated person under Rule 
1.310(a).  Affirmed 

Morejon v. Dept. of Revenue, 42 Fla. L. Weekly 1884 (Fla. 2nd DCA 2017).  Administrative 
Judge erred in determining the amount of child support based on an agreement rather than 
statutory guidelines and without the Mother having proper notice of the hearing.  DOR conceded 
errors.  Reversed and remanded. 

Naime v. Corzo, 208 So. 3d 296 (Fla. 3rd DCA 2016).  Trial court erred in including a provision 
that the minor child cannot be relocated outside Miami-Dade County, Florida when that relief 
was neither requested in the pleadings or tried by consent. 

Nguyen v. Nguyen, 42 Fla. L. Weekly 1832 (Fla. 3rd DCA 2017).  Trial Court erred in denying 
Motion to Disqualify Judge.  The facts alleged in the Motion, which must be taken as true would 
create in a reasonably prudent person a well-founded fear of not receiving a fair and impartial 
trial.  Reversed. 

Nunez-Miller v. Miller, 209 So. 3d 619 (Fla. 5th DCA 2017).  Trial Court erred denying motion 
to dismiss petition to domesticate and modify foreign decree for improper venue.  Fl. Stat. 
41.011 requires “actions [to establish foreign decree] shall be brought only in the county where 
the defendant resides, where the cause of action accrued or where the property in litigation is 
located.”  Further Fl. Stat. 61.13(2)(d) provides the proper venue to modify parenting plan is “the 
circuit court in the county where either parent and child reside, or the circuit court in which the 
original parenting plan entered.” 
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Pataro v. Pataro, Fla. 3rd DCA 3D16-2158, August 9, 2017.  Trial Court affirmed for sanctions 
for discovery violations but reversed for setting aside the final judgment as Husband did not 
receive notice that this issue was to be heard.  Final Judgment entered in 2010.  Wife filed 
Motion to Set Aside Final Judgment in 2012 based upon fraud.  Husband admitted to failing to 
obey orders for discovery because he didn’t want to incriminate himself and suborned perjury of 
his girlfriend.   

Pierre v. Jonassaint, 42 Fla.L.Weekly D628 (Fla. 3d DCA 2017).  Trial Court affirmed for 
summarily denying motion for relief for fraud.  Wife failed to plead her allegations of fraud with 
sufficient specificity to raise a colorable claim of entitlement to relief. 

Pinnock v. Whyte, 209 So. 3d 71 (Fla. 3rd DCA 2016).  Trial court erred in conducting a final 
hearing when a status conference had been noticed.  Reversed and remanded 

Ramadon v. Ramadon, 42 Fla.L.Weekly D432 (Fla. 2d DCA 2017).  Trial court erred in 
denying Wife’s request for continuance.  Twenty-seven year marriage, divorce had protracted 
litigation of over six years before the bifurcated final judgment entered in 2010 and then another 
six years during which time the Husband failed to provide necessary discovery to value the 
business.  This was through no fault of the Wife and she would be severely prejudiced without 
the continuance and the Husband would have no prejudice.  Reversed. 

Rebelledo v. Mireya, 42 Fla.L.Weekly D683 (Fla. 3d DCA 2017). Wife files Petition for 
Dissolution.  Husband files Counter-Petition for Dissolution.  Wife dismisses her Petition.  
Husband obtains court default on his Counter-Petition as Wife had never filed responsive 
pleadings.  Wife moves to set aside default and files a proposed answer and counterclaim.  
Husband dismisses his Counter-Petition the day before the hearing on Wife’s Motion.  Trial 
Court erred in holding hearing on Wife’s motion, lifting the default and then issuing an order for 
temporary support.  The Wife’s motion became moot when the Husband voluntarily dismissed 
and the court had no further jurisdiction over the case.  Reversed. 

Riddle v. Riddle, 211 So. 3d 337 (Fla. 4th DCA 2017).  Order disqualifying attorney from all 
aspects of the case is overbroad.  Attorneys failure to appear for a deposition but disqualification 
is a drastic remedy and should not be used until the attorney is directed to appear for deposition. 

Sawaya v. Thompson, 204 So. 3d 586 (Fla. 4th DCA 2016).  Trial court erred summarily 
denying modification, motion in limine, and motion to enjoin without an evidentiary hearing.  
The purpose of the evidentiary hearing is to allow a party to have a fair opportunity to contest 
factual issues.  It is reversible error for a trial court to deny a party an evidentiary hearing to 
which it is entitled.  Also, pursuant to Fl R. Civ. Pro 1.150 a court must conduct an evidentiary 
hearing to determine if a pleading is a sham.  Reversed. 

Stanfield v. Marquis, 201 So. 3d 1283 (Fla. 5th DCA 2016).  There was a 22 month delay 
between the trial and the entry of the Final Judgment on a Supplemental Petition for 
Modification of Parenting Plan and child support, the final judgment was nearly verbatim a 
recitation of the judgment proposed ex parte by the Mother and the Final Judgment was entered 
immediately prior to the trial judge’s retirement.  The combination of all errors and the fact that 
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this case involves best interest of the minor children makes the Father’s failure to seek rehearing 
not fatal to his appeal.  Reversed and Remanded for a new trial.   

Stokes v. Stokes, 210 So. 3d 242 (Fla. 2d DCA 2017).  The Court entered two orders, two weeks 
apart and the second order is inconsistent with the first order requiring reversal and remand to 
enter an order that is consistent throughout.   

Topic v. Topic, 42 Fla.L.Weekly D1324 (Fla. 3rd DCA 2017).  Trial court affirmed for denying 
Husband’s motion to dismiss on the ground of forum non conveniens filed more than 60 days 
after service of process on the moving party.  Husband’s argument that he could not file the 
motion at the time of 1.061(g)  Motion because the wife had filed for maintenance under 61.09 
which grants venue in the county where petitioner lives.  This is a confusion of venue which was 
proper but did not prevent a motion on forum non conveniens.  Affirmed 

Voorhees v. Voorhees, 41 Fla. L. Weekly D2452 (Fla. 4th DCA 2016).  Trial court erred in 
granting modification of child support on Wife’s Petition for modification of parental 
responsibility and timesharing when she did not plead modification of child support and the issue 
was not tried by consent. 

Wade v. Wade, 42 Fla. L. Weekly D2035 (Fla. 1st DCA 2017)  The trial court orally pronounced 
the requirement for the Husband to maintain life insurance to secure his support obligations but it 
was not included in the written judgment.  Reversed and remanded for the trial court to modify 
the final judgment to include the insurance requirement. 

Zarzaur v. Zarzaur, 42 Fla.L.Weekly D698 (Fla. 1st DCA 2017).  Parties had 50/50 
timesharing for three years until Husband initiated involuntary commitment of Former Wife by 
Marchman Act for drug abuse.  Parties agreed to both sides submitting to independent 
psychological evaluation.  Husband then moved for three years of psychological records of Wife 
and court granted 7 years of her records.  (1) the psychotherapist-patient privilege should be 
overcome only to the extent necessary to focus on the Wife’s present parenting ability and 
fitness. (2) The Marchman Act was not a calamitous event .  Husband must adduce appropriate 
recent competent evidence of calamitous event to constitute a waiver. (3) Participating in an 
independent evaluation only waives the privilege with respect to records provided to the 
evaluator and not all other records.  (4) The court is required to have an in-camera review to 
determine that every document disclosed ir relevant, timely to the issue of the Wife’s then-
present fitness and either not privileged or within a valid waiver of Wife’s privilege.  Order 
Quashed. 
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RELOCATION: 
 
Horn v. Horn, 42 Fla.L.Weekly D175 (Fla. 1st DCA 2017).  Final Judgement provided that 
Husband could relocate with the child from San Antonio to another location without Wife’s 
approval or Court approval.  This is contrary to the requirements of FL Stat. Sec. 61.13001 
requiring a finding that relocation is in the current best interest of the child after presentation of 
competent, substantial evidence.  Reversed and remanded.  
 
Naime v. Corzo, 208 So. 3d 296 (Fla. 3rd DCA 2016).  Denial of Relocation affirmed as 
supported by competent evidence.  However, extensive dissent detailing facts and applying the to 
statute to determine the decision was an abuse of discretion. 
 
Sickels v. Sickels, 42 Fla.L.Weekly D1479 (Fla. 5th DCA 2017).  Trial court erred in ordering 
Husband to pay 100% of the transportation costs in a relocation.  Relocation transportation costs 
should be divided in proportion to the parties’ incomes.   
 
Soloman v. Soloman, 42 Fla.L.Weekly D1301 (Fla. 4th DCA 2017).  Trial court erred in 
denying Mother’s petition for relocation.  Court properly found the Mother had met her burden 
of showing that relocation would be in the best interest of the children. However, court then 
found that burden shifted to Father and found that if he took certain remedial steps (attend 
gambler’s anonymous, disclosed his therapist, maintained therapy, took prescribed medications 
and stayed out of casinos) the relocation should be denied.  This was error as relocation can only 
be based upon the actual evidence at the time of the hearing and not some future conduct.  The 
Father failed to meet his burden and therefore Reversed.  
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TEMPORARY RELIEF: 
 
Ard v. Ard, 208 So. 3d 1288 (Fla. 1st DCA 2017).  Trial Court erred in awarding temporary 
alimony based upon wife’s anticipated household expenses when she moved from her mother’s 
home where she had been living rent free for four years since separation and there was no 
evidence concerning when the Wife would actually move from the home and incur the 
anticipated expenses.  Reversed. 
 
Buchanan v. Buchanan, 42 Fla. L. Weekly 2001 (Fla. 1st DCA 2017). Trial court did not make 
specific findings as to Husband’s ability to pay temporary support and did not make specific 
findings as to the specific amounts for the expenses Husband was required to continue paying on 
behalf of Wife.  Further, Court could not order Husband’s business where he was a partner to 
continue to pay Wife’s salary as business was not interplead as a party to the lawsuit.  Reversed 
and remanded.   

Riddle v. Riddle, 214 So. 3d 694 (Fla. 4th DCA 2017).  Trial Court initially provided Mother 
with majority timesharing with the children.  Father moved and the court agreed to modify the 
temporary timesharing due to the distance from Mother’s home to children’s school. 
Modification of Temporary Relief Orders does not require a showing of substantial change in 
circumstances and the Court has the broadest discretion to make and amend temporary orders.  
Modification of temporary order Affirmed.    
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UCCJEA: 

Baker v Tunney, 201 So. 3d 1235 (Fla. 5th DCA 2016).  Parents not married but lived together.  
Mother left state for NY when the child was 11 days old.  Both Mother and Father filed 
competing child custody petitions on same day.  NY indicated it exercised jurisdiction under 
emergency provision of UCCJEA as mother alleged domestic abuse by the Father.  Florida Court 
erred in determining NY court properly maintained ongoing jurisdiction as child lived in NY, the 
witness to the DV was in NY and FL never had home state jurisdiction over the child because 
there was no adjudication of paternity and no order regarding child custody.  A putative father is 
a parent under the definition of Fl. Stat. 61.503(13) and Florida was the child’s home state at the 
time of the filing of the competing actions.  Reversed and remanded for circuit court to consider 
Father’s child custody pleadings on the merits.     

Destefanis v. Tan, 42 Fla. L. Weekly D1683 (Fla. 3rd DCA 2017) The trial court erred in 
denying Tan’s Motion to Dismiss based on forum non conveniens (FNC).  Parties lived in 
Florida for ten months with their minor child.  Tan moved to London in October 2015, and 
DeStefanis moved to NY in March 2016.  One month later Tan filed a petition for dissolution in 
the UK and DeStefanis Petitioned for Dissolution in NY.  The Court properly determined that it 
did not have subject matter jurisdiction over the dissolution as neither party resided in FL any 
longer.  Under FNC provision of the UCCJEA, 61.520(1)(b), (c) and (f) supported that NY was a 
more convenient forum for the determination of child custody. 

Earney v. Quiloan, 206 So. 3d 147 (Fla. 5th DCA 2016).  Trial Court erred exercising 
emergency jurisdiction under 61.517(1) without having a telephone call with the Judge in the 
home state of Texas. 
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LEGISLATION & RULES 2017 
 

New Family Law Rules:   

The Supreme Court enacted new standalone Family Law Rules of Procedure on March 16, 2017.  
These rules can be found at the following website: 

 https://www.floridabar.org/wp-content/uploads/2017/08/Family-Law-Rules-of-Procedure.pdf 

Any action taken prior to enactment was governed by the prior rules.   

New Collaborative Act & Rule: 

The Collaborative Law Act was signed into law last year.  However, it did not go into effect until 
the new Rules were approved by the Supreme Court this year.  The rules can be found in the 
above link.  The collaborative law act can be found at the following link: 

http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&UR
L=0000-0099/0061/Sections/0061.56.html 

 

Child Protection – HB 0329 

Prohibits time-sharing plan from requiring or being interpreted to require visitation at recovery 
residence between specified hours; provides exceptions; requires court to consider certain factors 
to determine best interest of child; prohibits court from ordering visitation under specified 
circumstances; authorizes certified recovery residence to allow minor child to visit, excluding 
visits during specified hours; provides exceptions; prohibits certified recovery residence from 
allowing visitation under specified circumstances. 

http://laws.flrules.org/files/Ch_2017-080.pdf 

Child Support & Timesharing SB 590 

Directs the Department of Revenue to provide parents with a proposed Standard Parenting Time 
Plan in Title IV-D child support cases.  The bill also authorizes the Department of Revenue to 
establish agreed-upon parenting plans and waives court costs for families in a Title IV-D case 
who cannot agree on a parenting plan and are asking the courts to establish a plan.  The Standard 
Plan to be included in all Administrative Orders if no agreement is reached is every other 
weekend from Friday to Sunday evening and one evening per week from 6:00 pm to 8:00 pm. 
With additional holiday and summer vacation times.   

http://laws.flrules.org/2017/117 

 

https://www.floridabar.org/wp-content/uploads/2017/08/Family-Law-Rules-of-Procedure.pdf
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0000-0099/0061/Sections/0061.56.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0000-0099/0061/Sections/0061.56.html
http://laws.flrules.org/files/Ch_2017-080.pdf
http://laws.flrules.org/2017/117
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